
 

  

 

WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
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Telephone: (212) 310-8000 
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Attorneys for Debtor  
and Debtor in Possession 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------------x 
            : 
In re             :       Chapter 11 Case No. 
            : 
LEHMAN BROTHERS HOLDINGS INC.,      :       08-13555 (JMP) 
            : 
  Debtor.         :            
                 : 
            : 
-------------------------------------------------------------------x 
 

DEBTOR'S MOTION FOR ORDER: (I) AUTHORIZING DEBTOR  
TO OBTAIN POSTPETITION FINANCING PURSUANT TO SECTIONS  

363 AND 364 OF BANKRUPTCY CODE, (II) GRANTING LIENS AND 
SUPERPRIORITY CLAIMS TO POSTPETITION LENDERS PURSUANT TO 

SECTION 364 OF BANKRUPTCY CODE, AND (III) SCHEDULING FINAL HEARING 

 
TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Lehman Brothers Holdings Inc., as debtor and debtor in possession (the “Debtor” 

and, together with its non-debtor affiliates, “Lehman”), respectfully represents: 

SUMMARY OF RELIEF REQUESTED 

1. By this motion, the Debtor requests entry of an interim (the “Interim 

Order”) and a final order (the “Final Order,” and together with the Interim Order, the “DIP 

Orders”) (a) granting, pursuant to sections 105, 363(b), and 364(c) of chapter 11 of title 11 of the 
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United States Code (the “Bankruptcy Code”), authorization to obtain a postpetition loan (the 

“DIP Credit Facility”), secured by a first priority lien on all equity interests of Neuberger 

Berman Holdings LLC (“Neuberger Berman”) directly owned or held by the Debtor, and all 

proceeds, products, accessions, rents and profits of or in respect of the foregoing, and (b) a 

promissory note or other debt instrument, if any, issued to the Debtor by Neuberger Berman to 

fund intercompany loans from the Debtor to Neuberger Berman (which, in any case, shall be 

limited to an aggregate principal amount of $20 million), in the aggregate principal amount of 

$450 million, $200 million of which is to be borrowed on an interim basis, (b) scheduling a final 

hearing (the “Final Hearing”) thereon, and (c) granting related relief.  

2. Since the Commencement Date, the Debtor has been engaged in virtually 

round the clock negotiations in order to explore all avenues for a sale or orderly liquidation of all 

or parts of the Debtor’s business to preserve value for its stakeholders to the greatest extent 

possible.  The Debtor’s efforts in this regard have been hampered by the fact that the Debtor 

currently is not receiving any financing under its prepetition credit facilities and that all of its 

funds are on deposit in financial institutions that have or allege prepetition claims against the 

Debtor.  Such instititutions have been unwilling to provide the Debtor with access to such funds.  

Consequently, the Debtor has not had any means of assuring that it would be able to satisfy its 

operating expenses or pay the administrative expenses of the chapter 11 case. 

3. The Debtor’s efforts have culminated in an agreement to sell the assets of 

its main broker dealer subsidiary, Lehman Brothers Inc. (“LBI”), together with related assets (the 

“LBI Business”) to Barclays Capital Inc. (“Barclays”) for an aggregate cash purchase price in 

excess of $1.7 billion (the “Sale”).  The Sale is the subject of a separate motion under section 

363 of the Bankruptcy Code that is being filed concurrently herewith.  The DIP Credit Facility is 
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absolutely essential in order to enable the Debtor to preserve its business as a going concern for 

the time period necessary to get court approval of the Sale and effect a closing of the Sale.  

Without the funding being provided under the DIP Credit Facility, the Debtor would not be able 

to preserve the LBI Business long enough to effectuate the Sale, with the result that (a) the estate 

would lose the benefit of the purchase price to be paid by Barclays for the LBI Business, and (b) 

thousands of  employees that are part of the LBI Business might lose their jobs.  

4. In accordance with Rule 4001 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”) and Rule 4001-2 of the Local Bankruptcy Rules for the 

Southern District of New York (the “Local Rules”), set forth below is a summary1 of the terms of 

the proposed use of DIP Credit Facility:   

Salient Terms of DIP Credit Facility2 

(i) Borrower.  Lehman Brothers Holdings Inc.  

(ii) DIP Lenders.  Barclays Bank plc and the lenders party from time to time 
to the DIP Credit Agreement  (the “DIP Lenders”). 

(iii) Amount.  The DIP Lenders agree to lend $450 million  pursuant to terms 
of the DIP Credit Agreement (the “DIP Credit Agreement”) substantially 
in the form annexed hereto as Exhibit A.  The DIP Credit Facility consists 

                                                 
1 The description of the terms and conditions of the DIP Credit Agreement and the Interim Order 
set forth in this Motion are intended solely for informational purposes to provide the Court and 
parties in interest with an overview of the significant terms thereof and should only be relied 
upon as such.  The summaries are qualified in their entirety by the DIP Credit Agreement and the 
Interim Order.  In the event there is a conflict between this Motion and the DIP Credit 
Agreement or the Interim Order, the DIP Credit Agreement or the Interim Order, as applicable, 
shall control in all respects.    

2 The Debtor recognizes that Local Rule 4001-2 has specific requirements for the level of detail 
that should ordinarily be included in a motion for debtor in possession financing.  Inasmuch as 
the terms of the DIP Credit Facility were negotiated and documented within the past 24 hours, 
and the enormity of the consequences for the Debtor if the DIP Credit Facility is not approved on 
an interim basis today, the Debtor requests that the Court waive the requirements of Local Rule 
4001-2. 
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of a $250 million term loan (the “Term Facility”) and a $200 million 
revolving facility (the “Revolving Facility”).   

(iv) Availability.  (i) up to $200 million (the “Interim DIP Loan”) of the Term 
Facility shall be available during the period commencing on the closing 
date of the DIP Credit Facility (the “Closing Date”) and ending 25 days 
after the Closing Date (the date by which the Final Order must be entered), 
available in no more than two draws; and (ii) commencing on the date on 
which the Final Order is entered, (a) the remainder of the Term Facility 
will be available in up to four draws and (b) the Revolving Credit Facility 
will become available.  

(v) Mandatory Prepayments.  Proceeds from the Sale and certain other assets 
of the Company shall be used to pay off the DIP Credit Facility. 

(vi) Availability and Term.  The maturity date shall be the earlier of (i) six 
months after the closing date of the DIP Credit Facility, (ii) the 
termination of the Asset Purchase Agreement among the Debtor, Lehman 
Brothers Inc., and Barclays Capital Inc. (the “Sale Agreement”), and (iii) 
the consummation of a sale of Neuberger Berman.   

(vii) Interest .  At DIP Lender’s option, (i) LIBOR plus 6% per annum for the 
period through the 60 day anniversary of the Closing Date and LIBOR 
plus 7.5% per annum for the period thereafter, with a LIBOR floor of 
3.5% per annum, which is payable monthly in arrears. or (ii) Base Rate 
plus 5% per annum for the period through the 60 day anniversary of the 
Closing Date and Base Rate plus 6.5% per annum for the period thereafter, 
with a Base Rate floor of 4.5% per annum, which is payable monthly in 
arrears. 

(viii) Fees.  The Debtor shall pay to the DIP Lenders an unused line fee in the 
amount of equal to 1% for undrawn amounts under the DIP Credit 
Facility.  

(ix) Collateral.  The DIP Lenders shall be granted a first priority lien in all 
equity interests of Neuberger Berman directly owned or held by the 
Debtor, and all proceeds, products, accessions, rents and profits of or in 
respect of the foregoing, and (b) a promissory note or other debt 
instrument, if any, issued to the Debtor by Neuberger Berman to fund 
intercompany loans from the Debtor to Neuberger Berman which, in any 
case, shall be limited to an aggregate principal amount of $20 million (the 
“Collateral”). 

(x) Use of Proceeds.  The proceeds of the DIP Credit Facility shall be used by 
the Debtor to fund professionals fees, personnel expenses and non-
personnel expenses (the “Expenses”) of the Debtor and its operating 
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subsidiaries, in accordance with a budget to be agreed upon with the DIP 
Lenders (the “Budget”).   

(xi) Covenants.  The Credit Agreement shall have customary covenants for a 
loan of this type.  

(xii) Representations and Warranties.  The Debtor and its subsidiaries shall 
make customary representations and warranties. 

(xiii) Events of Default.  The DIP Credit Agreement has customary Events of 
Default.    

(xiv) Carve-Out.  The DIP Lenders’ lien on the Collateral and their 
superpriority administrative expense claim shall be subject to a Carve-Out 
of $6 million for the fees and expenses of the professionals of the Debtor 
and the Creditors’ Committee. 

Background 

5. On September 15, 2008 (the “Commencement Date”), the Debtor 

commenced with this Court a voluntary case under the Bankruptcy Code.  The Debtor is 

authorized to continue to operate its businesses and manage its properties as debtor in possession 

pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 

Lehman’s Businesses 

6. Lehman is the fourth largest investment bank in the United States, and for 

most of its 158 years, Lehman has been a leader in the global financial markets by serving the 

financial needs of corporations, governmental units, institutional clients and individuals 

worldwide.  Through its team of more than 25,000 employees, Lehman offers a full array of 

financial services in equity and fixed income sales, trading and research, investment banking, 

asset management, private investment management and private equity.  Its worldwide 

headquarters in New York and regional headquarters in London and Tokyo are complemented by 

a network of offices in North America, Europe, the Middle East, Latin America and the Asia 

Pacific region.   
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7. Additional information regarding the Debtor’s businesses, capital 

structure, and the circumstances leading to these chapter 11 filings is contained in the Affidavit 

of Ian T. Lowitt Pursuant to Rule 1007-2 of the Local Bankruptcy Rules for the Southern District 

of New York in Support of First-Day Motions and Applications, filed September 15, 2008 (the 

“Lowitt Affidavit”). 

Jurisdiction 

8. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

Relief Requested 

9. By this Motion, the Debtor requests authorization to obtain the DIP Credit 

Facility from the DIP Lenders pursuant to the terms set forth in this Motion, the DIP Orders, and 

the DIP Credit Agreement.  The proposed financing will be provided by the DIP Lenders, which 

are expected to be entities affiliated with Barclays, the proposed purchaser in the Sale, and is 

intended to preserve the Debtor’s value by funding the operations of the Debtor pending the 

consummation of the Sale.  The Debtor proposes to give the DIP Lenders a first priority lien on 

the Collateral.  In connection with the financing, the Debtor will be amending the Neuberger 

Berman limited liability company agreement.  Accordingly, the Debtor is also requesting 

authority, to the extent necessary, under section 363 of the Bankruptcy Code to deliver such 

amendment. 

10. Pending entry of the Final Order, the Debtor requests that the Court (A) 

authorize the Debtor, on an interim basis, to (i) borrow up to $200 million under the Term Loan 

Facility included in the DIP Credit Facility, and (ii) grant to the DIP Lenders the lien and super-
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priority claims described herein, (B) approve the proposed notice of the Final Hearing, and (C) 

schedule the Final Hearing. 

Prepetition Funding of the Debtor’s Operations 

11. As described more fully in the Lowitt Affidavit, the vast majority of 

prepetition financing for operations of the Lehman enterprise arose from financing provided to 

the Debtor.  In addition to the cash borrowed to finance the Debtor’s operations, the Debtor also 

entered into secured borrowing and lending transactions to finance inventory positions, obtain 

securities for settlement and meet clients’ needs.  The Debtor received collateral in connection 

with resale agreements, securities borrowed transactions, borrow/pledge transactions, client 

margin loans and derivative transactions, which it was generally permitted to sell or repledge.  

The Debtor’s secured funding for asset purchases was generally obtained through tri-party 

repurchase agreements in which a custodian bank or clearing organization acts as an 

intermediary between the Debtor and its funding counterparties.   

The Proposed Use of Postpetition Financing  

12. The Debtor’s ability to maintain business relationships with Lehman 

customers, pay Lehman employees, and satisfy other critical operating expenses is essential to 

the Debtor’s ability to survive, and there is little or no cash available to the Debtor.  In light of 

the events of the last week, Lehman no longer has liquidity to fund its operations.  Without the 

DIP Credit Facility, Lehman’s operations may literally shut down and the Debtor may lose 

billions of dollars of value.   

The Proposed DIP Credit Facility Should Be Approved 

13. Approval of the DIP Credit Facility will provide the Debtor with 

immediate and ongoing access to borrowing availability to pay the Expenses during the 

administration of this chapter 11 case and pending the court approval and closing of the Sale.  
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Unless these expenditures are made, the Debtor could be forced to cease operations, which could 

result in irreparable harm to its business and substantial deterioration of the value of its 

enterprise to the detriment of its estate, its thousands of employees, its creditors, and its 

stockholders. 

14. As set forth above, the Debtor proposes to obtain the proposed debtor-in-

possession financing pursuant to sections 364(c)(1) and (2) of the Bankruptcy Code; the DIP 

Lenders are willing to provide debtor-in-possession financing to the Debtor in exchange for a 

superpriority administrative claim and a perfected first priority lien in the Collateral.  Notably, 

the proposed financing does not affect the rights or the collateral position of the Debtor’s 

existing prepetition lenders.   

15. Section 364(c) of the Bankruptcy Code provides, among other things, that 

if a debtor is unable to obtain unsecured credit allowable as an administrative expense under 

section 503(b)(1) of the Bankruptcy Code, the court may authorize the debtor to obtain credit 

with priority over all administrative expenses of the Debtor or incur debt secured by a lien on 

property of the estate that is not otherwise subject to a lien.  11 U.S.C. § 364(c)(1) and (2). 

16. The Debtor’s immediate working capital needs can be satisfied only if the 

Debtor is immediately authorized to borrow $200 million under the DIP Credit Facility and to 

use such proceeds to fund its operations.  The Debtor submits that it is unable to obtain the funds 

to be provided under the DIP Credit Facility on more favorable terms than those contained in the 

DIP Credit Agreement and the DIP Orders.  Although the Debtor did not actively seek to obtain 

funds on an unsecured basis, the Debtor believes, given the circumstances of this case, that it 

could not (i) obtain the required funds in the ordinary course of business on an unsecured basis 

allowable under section 503(b)(1) of the Bankruptcy Code as an administrative expense, or (ii) 
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obtain the required funds in the non-ordinary course as an administrative expense allowable 

under section 503(b)(1) of the Bankruptcy Code.  See 11 U.S.C. § 364(a),(b).   

17. The Debtor also believes that the terms offered by the DIP Lenders are 

significantly more favorable than any terms that would be offered by other lenders and arises 

largely from the fact that Barclays is the proposed purchaser under the Sale.  The Debtor submits 

that the circumstances of this case requires the Debtor to obtain financing under sections 364(c) 

of the Bankruptcy Code, and accordingly, the DIP Credit Facility reflects the exercise of its 

sound business judgment.  

18. Provided that a debtor’s business judgment does not run afoul of the 

provisions of, and policies underlying, the Bankruptcy Code, courts grant a debtor considerable 

deference in exercising its sound business judgment.  See, e.g., Bray v. Shenandoah Fed. Sav. & 

Loan Ass’n (In re Snowshoe Co.), 789 F.2d 1085, 1088 (4th Cir. 1986); In re Ames Dep’t Stores, 

Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990) (“[C]ases consistently reflect that the court’s 

discretion under section 364 is to be utilized on grounds that permit reasonable business 

judgment to be exercised so long as the financing agreement does not contain terms that leverage 

the bankruptcy process and powers or its purpose is not so much to benefit the estate as it is to 

benefit a party-in-interest.”).  See also In re Funding Sys. Asset Mgmt. Corp., 72 B.R. 87, 88 

(Bankr. W.D. Pa. 1987); In re Simasko Prod. Co., 47 B.R. 444, 449 (Bankr. D. Colo. 1985); In re 

Curlew Valley Assocs., 14 B.R. 506, 513-14 (Bankr. D. Utah 1981).  Here, the Debtor has 

determined that financing is available only under section 364(c) of the Bankruptcy Code and that 

entering into the DIP Credit Facility is in the best interests of the Debtor and its estate.   

19. The Debtor negotiated with the DIP Lenders at arms-length, in good faith 

and pursuant to its sound business judgment.  The terms and conditions of the DIP Credit 
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Agreement are fair and reasonable under the circumstances.  Accordingly, the DIP Lenders and 

all obligations incurred under the DIP Credit Facility should be afforded the benefits of section 

364(e) of the Bankruptcy Code. 

The Automatic Stay Should Be Modified on a Limited Basis 

20. The relief requested herein contemplates a modification of the automatic 

stay (to the extent applicable) to permit the DIP Lenders to exercise, upon the occurrence and 

during the continuance of an event of default, all rights and remedies under the DIP Credit 

Agreement; provided, however, that any DIP shall provide two (2) business days written notice 

(by facsimile, telecopy, electronic mail or otherwise) to the U.S. Trustee, counsel to the Debtor 

and counsel to any Committee prior to exercising any enforcement rights or remedies in respect 

of the Collateral.   

21. Stay modifications of this kind are ordinary and standard features of 

postpetition debtor financing facilities and, in the Debtor’s business judgment, are reasonable 

and fair under the present circumstances. 

The Interim Approval Should Be Granted 

22. Bankruptcy Rule 4001(c) provides that a final hearing on a motion to 

obtain credit may not be commenced earlier than 15 days after the service of such motion.  Upon 

request, however, the Court is empowered to conduct a preliminary expedited hearing on the 

motion and authorize the obtaining of credit to the extent necessary to avoid immediate and 

irreparable harm to a debtor’s estate pending a final hearing. 

23. Pursuant to Bankruptcy Rule 4001(c), the Debtor requests that the Court 

(a) conduct an expedited preliminary hearing on the Motion and authorize the Debtor to borrow 

$200 million on an interim basis to (i) maintain and finance the ongoing operations of the 
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Debtor, and (ii) avoid immediate and irreparable harm and prejudice to the Debtor’s estate and 

all parties in interest, and (b) schedule a Final Hearing on the relief requested herein. 

24. Absent authorization from the Court to obtain the Interim DIP Loan 

pending a Final Hearing, the Debtor will be immediately and irreparably harmed.  As set forth 

above, the Debtor’s ability to enter into the DIP Credit Agreement is critical to the success of its 

chapter 11 case, its ability to effectuate the Sale, and the ability to preserve any value for its 

creditors.  Without immediate liquidity provided by access to the Interim DIP Loan, the Debtor 

will simply be unable to conduct normal business operations, and its estate, creditors, employees, 

and equity holders will be immediately and irreparably harmed. 

Notice 

25. No trustee, examiner, or statutory creditors’ committee has been appointed 

in these chapter 11 case.  The Debtor has served notice of this Motion on (i) the Office of the 

United States Trustee for the Southern District of New York, (ii) those creditors holding the 

thirty (30) largest unsecured claims against the Debtor’s estate, (iii) the Securities and Exchange 

Commission, (iv) the Internal Revenue Service, (v) the United States Attorney for the Southern 

District of New York, (vi) the Securities Investor Protection Corporation, and (vii) counsel to 

Barclays Bank plc.  The Debtor submits that no other or further notice need be provided. 
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26. No previous request for the relief sought herein has been made to this or 

any other Court. 

WHEREFORE the Debtor respectfully requests entry of an order granting the 

relief requested herein and such other and further relief as is just. 

Dated:  September 17, 2008 
 New York, New York  
 

/s/ Richard P. Krasnow    
Harvey R. Miller, Esq. 
Richard P. Krasnow, Esq. 
Shai Y. Waisman, Esq. 
Jacqueline Marcus, Esq. 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 
 

Attorneys for Debtor  
and Debtor in Possession 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------------x 
            : 
In re             :       Chapter 11 Case No. 
            : 
LEHMAN BROTHERS HOLDINGS INC.,      :       08-13555 (JMP) 
            : 
  Debtor.         :            
                 : 
            : 
-------------------------------------------------------------------x 
 

INTERIM ORDER (I) AUTHORIZING DEBTOR TO OBTAIN  
POSTPETITION FINANCING PURSUANT TO SECTIONS 363 AND 364 OF 

BANKRUPTCY CODE, (II) GRANTING LIENS AND SUPERPRIORITY 
CLAIMS TO POSTPETITION LENDERS PURSUANT TO SECTION 364 OF 

BANKRUPTCY CODE, AND (III) SCHEDULING FINAL HEARING 
 

Upon the motion (the “Motion”) dated September 16, 2008 of Lehman Brothers 

Holdings, Inc. (the “Debtor”), (a) for the entry of this Interim Order and the Final Order (as 

hereinafter defined) authorizing the Debtor to (i) obtain postpetition financing pursuant to 

sections 105, 362, 363 and 364 of title 11 of the United States Code (the “Bankruptcy Code”) 

and Rules 2002, 4001 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”) by entering into (x) a senior secured superpriority debtor in possession credit agreement 

(as the same may be amended, supplemented or otherwise modified from time to time, the 

“Postpetition Credit Agreement”),1 substantially in the form annexed to the Motion as Exhibit A, 

among the Debtor, as borrower, the lenders from time to time parties thereto (collectively, the 

“Postpetition Lenders”), Barclays Bank PLC, as administrative agent (in such capacity, the 

“Postpetition Administrative Agent”), sole lead arranger, sole bookrunner, and sole syndication 

agent (in such capacities, the “Postpetition Lead Arranger and Syndication Agent,” and together 
                                                 
1 Unless otherwise defined herein, all capitalized terms used herein have the meanings ascribed to such terms in the 
Postpetition Credit Agreement. 
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with the Postpetition Administrative Agent, the “Postpetition Agents”), (ii) grant Liens and 

superpriority claims to and on behalf of and for the benefit of the Postpetition Agents and the 

Postpetition Lenders in the Collateral (as hereinafter defined and as defined in the Postpetition 

Credit Agreement) in accordance with the Collateral Documents and this Interim Order and the 

Final Order to secure any and all of the Postpetition Obligations (as hereinafter defined), and 

(iiii) pending a final hearing on the Motion (the “Final Hearing”), (a) obtain emergency 

postpetition loans under the Postpetition Credit Agreement to and including the date on which 

the Final Order is entered (the “Interim Facility”) and (b) in accordance with Bankruptcy Rule 

4001(c)(2), requesting that this Court schedule the Final Hearing and approve notice with respect 

thereto; and the Court having considered the Motion and the exhibits attached thereto, including, 

without limitation, the Postpetition Credit Agreement; and a hearing to consider approval of the 

Interim Facility having been held and concluded on September __, 2008 (the “Interim Hearing”); 

and upon the record made at the Interim Hearing, the record of the Chapter 11 Case and the 

Affidavit of Ian T. Lowitt in Support of the Debtor’s Chapter 11 Petition and First Day Motion; 

and upon all of the pleadings filed with the Court and all of the proceedings held before the 

Court; and after due deliberation and consideration and good and sufficient cause appearing 

therefor, 

THE COURT HEREBY FINDS: 

A. On September 15, 2008 (the “Petition Date”), the Debtor filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code.  The Debtor is continuing in the 

management and possession of its business and properties as a debtor-in-possession pursuant to 

sections 1107 and 1108 of the Bankruptcy Code. 
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B. No request has been made for the appointment of a trustee or examiner 

and no statutory committee (a “Committee”) has yet been appointed in the Chapter 11 Case. 

C. Consideration of this Motion constitutes a “core proceeding” as defined in 

28 U.S.C. §§ 157(b)(2).  This Court has jurisdiction over this proceeding and the parties and 

property affected hereby pursuant to 28 U.S.C. §§ 157 and 1334.  Venue is proper before this 

Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

D. An immediate and critical need exists for the Debtor to obtain funds in 

order to continue the orderly operation of its business, to maintain business relationships, to 

make payroll, to pay the costs of administration of its estate and to satisfy other working capital 

and operational needs.  The Debtor is unable to obtain the required funds (i) in the forms of (w) 

unsecured credit or debt allowable under section 503(b)(1) of the Bankruptcy Code, (x) an 

administrative expense pursuant to section 364(a) or (b) of the Bankruptcy Code, or (y) 

unsecured debt having the priority afforded by section 364(c)(l) of the Bankruptcy Code, or (ii) 

on terms more favorable than those offered by the Postpetition Lenders under the Postpetition 

Credit Agreement, this Interim Order, the Final Order and all other agreements, documents, 

notes or instruments delivered pursuant hereto or thereto or in connection herewith or therewith, 

including, without limitation, the Commitments and the Fee Letter (each as defined in the 

Postpetition Credit Agreement) referred to in the Motion (collectively with the Postpetition 

Credit Agreement, this Interim Order and the Final Order, the “Postpetition Financing 

Documents”).  The terms of the financing as contained in the Postpetition Financing Documents 

are fair and reasonable, reflect the Debtor’s exercise of prudent business judgment consistent 

with its fiduciary duties and constitute reasonably equivalent value and fair consideration.   
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F. The Debtor has requested that, pursuant to the terms of the Postpetition 

Financing Documents, the Postpetition Lenders make loans and advances and provide other 

financial accommodations to the Debtor, to be used by the Debtor solely in accordance with the 

terms of the Postpetition Financing Documents.  The ability of the Debtor to continue its 

businesses, realize value from its assets and reorganize under chapter 11 of the Bankruptcy Code 

depends upon the Debtor obtaining such financing.  The Postpetition Lenders are willing to make 

such loans and advances and provide such other financial accommodations on a superpriority 

and first priority secured basis, as more particularly described herein, pursuant to the terms and 

conditions of the Postpetition Financing Documents.  Accordingly, the relief requested in the 

Motion is necessary, essential and appropriate for the continued operation of the Debtor’s 

businesses, the management and preservation of its assets and properties, and is in the best 

interests of the Debtor, its estate and creditors. 

G. Based on the record before the Court, the terms of the Postpetition 

Financing Documents, pursuant to which the postpetition loans, advances and other credit and 

financial accommodations will be made or provided to the Debtor by the Postpetition Lenders, 

have been negotiated at arms’ length and in “good faith,” as that term is used in section 364(e) of 

the Bankruptcy Code, and are in the best interests of the Debtor, its estate and creditors.  Based 

on the record presented to the Court by the Debtor, it appears the Postpetition Lenders, the 

Postpetition Agents, and their respective counsel, advisors, and consultants are entitled to a 

finding of “good faith” pursuant to section 364(e) of the Bankruptcy Code, and entitled to the 

full protection and benefits of the provisions of section 364(e) of the Bankruptcy Code in the 

event that this Interim Order or any provision herein is vacated, reversed or modified, on appeal 

or otherwise. 
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H. It is in the best interests of the Debtor’s estate that it be allowed to finance 

its operations under the terms and conditions set forth herein and in the Postpetition Financing 

Documents.  The relief requested by the Motion is necessary to avoid immediate and irreparable 

harm to the Debtor’s estate, and good, adequate and sufficient cause has been shown to justify 

the granting of the relief requested herein, and the immediate entry of this Interim Order. 

I. Notice of the relief sought by the Motion, and the hearing with respect 

thereto was delivered on September __, 2008 via facsimile to the following parties in interest:  (i) 

the United States Trustee for the Southern District of New York (the “U.S. Trustee”); (ii) those 

parties listed on the List of Creditors Holding Largest Thirty Unsecured Claims Against the 

Debtor, as identified in the Debtor’s chapter 11 petition; (iii) counsel to the Postpetition Agents; 

(iv) counsel to the Administrative Agent Agents; (v) counsel to the Collateral Agent; (vi) the 

office of the United States Attorney General for the Southern District of New York; (vii) the 

Securities and Exchange Commission; (viii) the Securities Investor Protection Corporation; and 

(ix) the Internal Revenue Service (collectively, the “Interim Notice Parties”).  Given the nature 

of the relief sought in the Motion, such notice constitutes sufficient and adequate notice of this 

Interim Order pursuant to Bankruptcy Rules 2002, 4001(c) and (d) and 9014 and section 102(1) 

of the Bankruptcy Code, as required by sections 363(b) and 364(c) of the Bankruptcy Code, and 

no further notice of the Motion or this Interim Order is necessary or required. 

NOW, THEREFORE, IT IS HEREBY ORDERED:  

1. The Motion is granted.  Any objections to the relief sought in the Motion 

that have not been previously resolved or withdrawn are hereby overruled on their merits or, to 

the extent applicable, deferred until the hearing on the Final Order.  This Interim Order shall 
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become effective immediately upon its entry and shall be valid and binding on all parties in 

interest.  

2. The Debtor is hereby (i) authorized and directed to enter into the 

Postpetition Credit Agreement, substantially in the form filed with the Court, and the other 

Postpetition Financing Documents and (ii) authorized to borrow funds, incur debt, 

reimbursement obligations and other obligations, grant Liens, make deposits, provide 

indemnities and perform its obligations in accordance with the terms and conditions of the 

Postpetition Financing Documents.  Prior to the entry of the Final Order, the Postpetition 

Financing Documents may be amended, modified, supplemented or the provisions thereof 

waived in accordance with their terms, without further order of this Court or notice to any party; 

provided, however, that notice of any such amendment, modification, or supplement shall be 

provided to the U.S. Trustee and counsel to any Committee, each of which shall have five (5) 

days from the date of such notice within which to object in writing to such amendment, 

modification or supplement, and upon any such timely written objection, such amendment, 

modification or supplement shall only be permitted pursuant to an order of this Court.  All 

obligations owed to any of the Postpetition Agents and/or Postpetition Lenders (collectively, the 

“Postpetition Secured Parties”) under or in connection with the Postpetition Financing 

Documents, including, without limitation, all Obligations (as such term is defined in the 

Postpetition Credit Agreement), loans, advances and other indebtedness, obligations and 

amounts (contingent or otherwise) owing from time to time under or in connection with the 

Postpetition Financing Documents, and any and all other obligations at any time incurred by the 

Debtor to any of the Postpetition Secured Parties, are defined and referred to herein as the 

“Postpetition Obligations.” 
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3. Upon execution and delivery of the Postpetition Financing Documents, the 

Postpetition Financing Documents shall constitute valid and binding obligations of the Debtor, 

enforceable against the Debtor in accordance with their terms; provided, however, that 

notwithstanding any other provision of this Interim Order or of the other Postpetition Financing 

Documents, the Debtor shall not, prior to entry of a final order approving the Postpetition 

Financing Documents (the “Final Order”), incur Postpetition Obligations in the principal amount 

of more than $200,000,000 (the “Interim Amount”), and provided further, that the Interim 

Amount may only be borrowed under the Term Loan.  No obligation, payment, transfer or grant 

of security under this Interim Order or the other Postpetition Financing Documents shall be 

stayed, restrained, voidable or recoverable under the Bankruptcy Code or any applicable 

nonbankruptcy law, or subject to any defense, reduction, setoff, recoupment or counterclaim. 

4. The Debtor shall use the loans or advances made under or in connection 

with the Postpetition Financing Documents solely as provided in this Interim Order and in the 

other Postpetition Financing Documents.  From and after the Petition Date, amounts loaned and 

advanced under or in connection with the Postpetition Financing Documents and all proceeds of 

Collateral, including, without limitation, all of the Debtor’s existing or future cash (collectively, 

“Lender Funds”), shall not, directly or indirectly, be used to pay expenses of the Debtor or 

otherwise disbursed except for (i) those expenses and/or disbursements that are expressly 

permitted under the Postpetition Financing Documents and any DIP Budget and Cash Flow 

Forecast (each as defined in the Postpetition Credit Agreement) approved by the Postpetition 

Administrative Agent (as such DIP Budget and Cash Flow Forecast may be extended, varied, 

supplemented or otherwise modified in accordance with the provisions of the Postpetition 

Financing Documents) and (ii) compensation and reimbursement of fees and expenses payable 
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pursuant to sections 330 or 331 of the Bankruptcy Code and awarded by this Court to attorneys, 

accountants, investment bankers, financial advisors or other professional persons retained by the 

Debtor or any Committee(s) pursuant to an order of this Court; provided, however, that the 

foregoing shall not be construed as consent to the allowance of any of the amounts referred to in 

the preceding clause (ii) and shall not affect the right of any party in interest to object to the 

allowance and payment of any such amounts.  Subject to entry of the Final Order so providing, 

no administrative claims, including fees and expenses of professionals, shall be assessed against 

or attributed to any of the Postpetition Secured Parties with respect to their interests in the 

Collateral, and no right to surcharge shall be assessed against the Collateral (except solely for the 

benefit of the Postpetition Agents and the Postpetition Lenders), pursuant to the provisions of 

section 506(c) of the Bankruptcy Code or otherwise by, through or on behalf of the Debtor, 

without the prior written consent of the Postpetition Secured Parties, and no such consent shall 

be implied from any action, inaction or acquiescence by the Postpetition Secured Parties, or 

otherwise.  Except as set forth in the second sentence of this Paragraph, the Postpetition Secured 

Parties have not consented or agreed to the use of Lender Funds. 

5. Notwithstanding anything herein to the contrary, no Lender Funds may be 

used directly or indirectly by the Debtor, any Committee or any other person or entity to object 

to or contest in any manner the Postpetition Obligations or the Postpetition Liens, or to assert or 

prosecute any actions, claims or causes of action (including, without limitation, any claims or 

causes of action under chapter 5 of the Bankruptcy Code) against any of the Postpetition Secured 

Parties without the consent of the Postpetition Agents and the Postpetition Lenders or to obtain 

Liens that are senior to, or on a parity with the Liens of the Postpetition Agents, the Postpetition 

Lenders and the other Postpetition Secured Parties in the Collateral or any portion thereof. 
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6. The Postpetition Administrative Agent may from time to time establish or 

modify availability reserves and/or eligibility reserves and otherwise modify the Borrowing Base 

in accordance with the Postpetition Credit Agreement. 

7. Interest on the Postpetition Obligations shall accrue at the rates (including 

any default rates) and shall be paid at the times as provided in the Postpetition Financing 

Documents. 

8. Any and all fees paid or required to be paid in connection with the 

Postpetition Financing Documents are hereby authorized and shall be paid in accordance with 

the terms and provisions of the Postpetition Financing Documents. 

9. All Postpetition Obligations (subject only to the Carve-Out (as defined 

below) hereby constitute under section 364(c)(1) of the Bankruptcy Code allowed superpriority 

administrative expense claims against the Debtor having priority over all administrative expenses 

of the kind specified in, or ordered pursuant to, any provision of the Bankruptcy Code, including, 

without limitation, those specified in, or ordered pursuant to, sections 105, 326, 328, 330, 503(b), 

506(c), 507(a), 507(b), 546(c), 726 and 1114 of the Bankruptcy Code, or otherwise, whether 

incurred in the Chapter 11 Case or any conversion thereof to a case under chapter 7 of the 

Bankruptcy Code or any other proceeding related hereto or thereto, which superpriority claims 

shall, subject to the Carve-Out, be payable from and have recourse to all prepetition and 

postpetition property of the Debtor and all proceeds thereof (including, upon entry of the Final 

Order, the proceeds of any avoidance actions under chapter 5 of the Bankruptcy Code). 

10. As security for the Postpetition Obligations, the Postpetition Collateral 

Agent is hereby granted pursuant to section 364(c)(2) of the Bankruptcy Code for the sole 

benefit of the Postpetition Secured Parties valid, binding, enforceable, first priority and perfected 
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Liens (the “Postpetition Liens”) in (a) all equity interests of Neuberger Berman Holdings LLC 

(“Neuberger Berman”), directly owned or held by the Debtor, and all proceeds, products, 

accessions, rents and profits of or in respect of the foregoing, and (b) a promissory note or other 

debt instrument, if any, issued to the Debtor by Neuberger Berman to fund intercompany loans 

from the Debtor to Neuberger Berman which, in any case, shall be limited to an aggregate 

principal amount of $20 million (collectively, the “Collateral”), which Liens are subject only to 

the Carve-Out.    

11. Subject to the Carve-Out, the Postpetition Liens shall not be (i) subject to 

any Lien that is avoided and preserved for the benefit of the Debtor’s estate under section 551 of 

the Bankruptcy Code or (ii) subordinated to or made pari passu with any other Lien under 

section 364(d) of the Bankruptcy Code or otherwise.  No claim or Lien having a priority superior 

to or pari passu with those granted by this Interim Order with respect to the Postpetition 

Obligations shall be granted or allowed until the indefeasible payment in full in cash and 

satisfaction in the manner provided in the Postpetition Financing Documents of the Postpetition 

Obligations. 

12. In connection with the postpetition financing, the Debtor further 

acknowledges, represents, stipulates and agrees, among other things, that: (i) until the Full 

Payment, the Debtor agrees that it will not prime or seek to prime the Liens provided to the 

Postpetition Agents and the Postpetition Lenders under this Interim Order, the Final Order or the 

Postpetition Financing Documents by offering a subsequent lender or other party a lien on the 

Collateral; provided, that the Debtor may offer or provide a subsequent lender or other party a 

lien on the Collateral only upon Full Payment and on the terms satisfactory to the Postpetition 

Agents, in their discretion (subject to the written consent of all Postpetition Agents); and (ii) until 
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Full Payment, the Debtor shall not permit to exist any administrative expense claim against the 

Debtor of any kind or nature whatsoever (other than the Carve-Out), that has a priority that is 

equal or superior to the priority of the superpriority claims granted to the Postpetition Secured 

Parties under this Interim Order.   

13. To the extent unencumbered funds are not available to pay administrative 

expenses in full, the claims granted hereunder to the Postpetition Secured Parties, the 

Postpetition Liens and any claims or Liens ranking pari passu with or junior in priority to such 

claims of the Postpetition Secured Parties and the Postpetition Liens shall be subject to payment 

of the Carve-Out.  As used in this Order, “Carve-Out” means (i) the unpaid fees of the Clerk of 

the Bankruptcy Court and the U.S. Trustee pursuant to 28 U.S.C. § 1930(a), and (ii) the unpaid 

and allowed fees and expenses payable under sections 328, 330 and 331 of the Bankruptcy Code 

to professional persons retained pursuant to an order of the Court by the Debtor and any 

Committee, not to exceed $6,000,000 in the aggregate; provided, however, that the Carve-Out 

shall not include, apply to or be available for (a) any success fee or similar payment to any 

professionals or other persons payable in connection with a restructuring or asset disposition 

with respect to the Debtor or otherwise, or (b) any fees or expenses incurred by any party, 

including the Debtor or any Committee, or its respective professionals in connection with, or 

relating to, the initiation or prosecution of any claims, causes of action, adversary proceedings or 

other litigation against any of the Postpetition Secured Parties, or the Postpetition Agents, 

including, without limitation, challenging the amount, validity, perfection, priority or 

enforceability of or asserting any defense, counterclaim or offset to, the Postpetition Obligations 

or the Postpetition Liens.  So long as no Event of Default shall have occurred and be continuing, 

the Debtor shall be permitted to pay compensation and reimbursement of expenses allowed and 
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payable under sections 328, 330 and 331 of the Bankruptcy Code, as the same may be due and 

payable, and the same shall not reduce the Carve-Out.  The Postpetition Agents shall be entitled 

to reduce the Available Revolving Credit (by increasing reserves or otherwise) in connection 

with the Carve-Out, as permitted by the Postpetition Credit Agreement.  Nothing herein shall be 

construed to impair the ability of any party in interest to object to any fees, expenses, 

reimbursement or compensation of any professionals.  

14. Notwithstanding anything herein to the contrary, the entry of this Interim 

Order is without prejudice to, and does not constitute a waiver of, expressly or implicitly, or 

otherwise impair (a) any of the rights of any of the Postpetition Secured Parties under the 

Bankruptcy Code or under non-bankruptcy law, including, without limitation, the right of any of 

the Postpetition Secured Parties to (i) request modification of the automatic stay of section 362 

of the Bankruptcy Code, (ii) request dismissal of the Chapter 11 Case, conversion of the Chapter 

11 Case to a case under chapter 7 of the Bankruptcy Code, or appointment of a chapter 11 trustee 

or examiner (including with expanded powers) or (iii) propose, subject to the provisions of 

section 1121 of the Bankruptcy Code, a chapter 11 plan , or (b) any other rights, claims or 

privileges (whether legal, equitable or otherwise) of any of the Postpetition Secured Parties. 

15. Notwithstanding anything herein or in the other Postpetition Financing 

Documents, on the Maturity Date (as defined in the Postpetition Credit Agreement), the Debtor 

shall no longer, pursuant to this Interim Order, the other Postpetition Financing Documents or 

otherwise, be authorized to borrow funds or incur indebtedness hereunder or under the other 

Postpetition Financing Documents or to use any proceeds of the Postpetition Obligations already 

received (and any obligations of the Postpetition Lenders to make loans or advances or issue 
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letters of credit hereunder or under the other Postpetition Financing Documents automatically 

shall be terminated). 

16. Notwithstanding anything herein or the occurrence of the Maturity Date 

(as defined in the Postpetition Credit Agreement), all of the rights, remedies, benefits and 

protections provided to the Postpetition Secured Parties under this Interim Order and the other 

Postpetition Financing Documents shall survive such Maturity Date (or Termination Event, if 

earlier).  Upon such Maturity Date (or Termination Event, if earlier), the principal of and all 

accrued interest and fees and all other Postpetition Obligations, shall be immediately due and 

payable and the Postpetition Secured Parties shall have all other rights and remedies provided in 

this Interim Order, the other Postpetition Financing Documents and applicable law.   

17. The automatic stay provisions of section 362 of the Bankruptcy Code are 

hereby vacated and modified to the extent necessary to permit the Postpetition Secured Parties to 

exercise, upon the occurrence and during the continuation of any Event of Default (as defined in 

the Postpetition Credit Agreement) all rights and remedies provided for in the Postpetition 

Financing Documents, and to take any or all of the following actions without further order of or 

application to this Court:  (a) declare all Postpetition Obligations to be immediately due and 

payable; (b) terminate the Revolving Loan Commitments and any unfunded Term Loan 

Commitments under the Postpetition Credit Agreement; (c) set off and apply immediately any 

and all amounts in accounts maintained by the Debtor with any Postpetition Secured Parties 

against the Postpetition Obligations, and otherwise enforce rights against the Collateral in the 

possession of any of the Postpetition Secured Parties for application towards the Postpetition 

Obligations; and (d) take any other actions or exercise any other rights or remedies permitted 

under this Interim Order, the other Postpetition Financing Documents or applicable law to effect 
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the repayment and satisfaction of the Postpetition Obligations; provided, however, that any 

Postpetition Secured Party shall provide three (3) business days written notice (by facsimile, 

telecopy, electronic mail or otherwise) to the U.S. Trustee, counsel to the Debtor and counsel to 

any Committee prior to exercising any enforcement rights or remedies in respect of the Collateral 

(other than the rights described in clauses (a), (b) and (c) above (to the extent they might be 

deemed remedies in respect of the Collateral) and other than with respect to freezing any deposit 

accounts); and provided further, that upon receipt of any such notice the Debtor may only make 

disbursements in the ordinary course of business and with respect to the Carve-Out, but may not 

disburse any other amounts; and provided further, that in any hearing after the giving of the 

aforementioned notice, the only issue that may be raised by any party in opposition thereto being 

whether, in fact, an Event of Default has occurred and is occurring.  The rights and remedies of 

the Postpetition Secured Parties specified herein are cumulative and not exclusive of any rights 

or remedies that the Postpetition Secured Parties may have under the other Postpetition 

Financing Documents or otherwise. 

18. If the Postpetition Secured Parties shall at any time exercise any of their 

respective rights and remedies hereunder, under the other Postpetition Financing Documents or 

under applicable law in order to effect payment or satisfaction of the Postpetition Obligations or 

to receive any amounts or remittances due hereunder or under the other Postpetition Financing 

Documents, including without limitation, foreclosing upon and selling all or a portion of the 

Collateral, the Postpetition Secured Parties shall have the right without any further action or 

approval of this Court to exercise such rights and remedies as to all or such part of the Collateral 

as the Postpetition Secured Parties shall elect in their sole discretion, subject to the provision by 

the Postpetition Secured Parties of the written notice as provided in the preceding paragraph.  
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The Postpetition Secured Parties shall be entitled to apply the payments or proceeds of the 

Collateral in accordance with the provisions of this Interim Order and the other Postpetition 

Financing Documents, and in no event shall any of the Postpetition Secured Parties be subject to 

the equitable doctrine of “marshaling” or any other similar doctrine with respect to any of the 

Collateral or otherwise. 

19. The failure or delay by any Postpetition Secured Party to seek relief or 

otherwise exercise its rights and remedies under this Interim Order or any other Postpetition 

Financing Documents shall not constitute a waiver of any of the rights of such Postpetition 

Secured Party hereunder, thereunder or otherwise, and any single or partial exercise of such 

rights and remedies against the Debtor or Collateral shall not be construed to limit any further 

exercise of such rights and remedies against the Debtor and/or Collateral. 

20. Except as expressly provided in the Postpetition Financing Documents and 

this Interim Order, the Debtor shall be enjoined and prohibited from at any time during the 

Chapter 11 Case granting Liens in the Collateral or any portion thereof to any other parties 

pursuant to sections 364(d), 503(b) or 507(b) of the Bankruptcy Code or otherwise.  The Debtor 

shall be enjoined and prohibited from at any time using the Collateral or Lender Funds except 

pursuant to the terms and conditions of this Interim Order and the other Postpetition Financing 

Documents. 

21. The Fee Letter and the contents thereof shall be treated as confidential 

information pursuant to Bankruptcy Rule 9019.  The Debtor shall provide a copy of the Fee 

Letter to the Court, any Committee appointed in the Chapter 11 Case and the U.S. Trustee, but 

shall not file the Fee Letter with the Court.  The parties that receive a copy of the Fee Letter shall 
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not disclose its contents to third parties, including, without limitation, in pleadings filed with the 

Court or on the record in the Chapter 11 Case.   

22. The Debtor shall execute and deliver to the Postpetition Secured Parties all 

such agreements, financing statements, instruments and other documents as the Postpetition 

Agents or any of the Postpetition Lenders may reasonably request to evidence, confirm, validate 

or perfect the Liens granted pursuant hereto. 

23. Without limiting the rights of access and information afforded to the 

Postpetition Agents and the Postpetition Lenders under the Postpetition Financing Documents, 

the Debtor, upon reasonable written notice and at such reasonable times during normal business 

hours and as often as may reasonably be requested (and, after an Event of Default (as defined in 

the Postpetition Credit Agreement) has occurred and is continuing, upon notice and at times that 

are not limited to normal business hours), shall permit any representatives designated by the 

Postpetition Agents or any Postpetition Lender to visit and inspect any of its properties, to 

inspect, copy and take extracts from its financial and accounting records and to discuss its 

affairs, finances and accounts with its officers and independent public accountants. 

24. All Liens granted herein and in the other Postpetition Financing 

Documents to or for the benefit of the Postpetition Secured Parties shall pursuant to this Interim 

Order be, and they hereby are, valid, enforceable and perfected, effective as of the date of the 

entry of the Interim Order, and (notwithstanding any provisions of any agreement, instrument, 

document, the Uniform Commercial Code or any other relevant law or regulation of any 

jurisdiction) no further notice, filing or other act shall be required to effect such perfection, and 

all Liens on any other deposit accounts shall, pursuant to this Interim Order be, and they hereby 

are, deemed to confer “control” for purposes of sections 8-106, 9-104 and 9-106 of the New 
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York Uniform Commercial Code as in effect as of the date hereof in favor of the Postpetition 

Secured Parties; provided, however, that if the Postpetition Agents shall, in their sole discretion, 

choose to require the execution of and/or file (as applicable) such mortgages, financing 

statements, notices of Liens and other similar instruments and documents, all such mortgages, 

financing statements, notices of Liens or other similar instruments and documents shall be 

deemed to have been executed, filed and/or recorded nunc pro tunc at the time and on the date of 

the entry of the Interim Order.  Each and every federal, state and local government agency or 

department is authorized and directed to accept the entry by this Court of this Interim Order as 

evidence of the validity, enforceability and perfection on the date of entry of this Interim Order 

of the Liens granted herein and in the other Postpetition Financing Documents to or for the 

benefit of the Postpetition Secured Parties. 

25. The provisions of this Interim Order shall be binding upon and inure to the 

benefit of each of the Postpetition Secured Parties and Debtor and their respective successors and 

assigns (including any chapter 7 trustee or other trustee or fiduciary hereafter appointed as a 

legal representative of the Debtor or with respect to the property of the estate of the Debtor).  

The superpriority claims and the Liens granted to the Postpetition Agents and the Postpetition 

Lender under this Interim Order shall continue in any superceding case for the Debtor under any 

chapter of the Bankruptcy Code, and such liens and security interests shall maintain their priority 

as provided in this Interim Order until the satisfaction in full of all obligations under the 

Postpetition Financing Agreement. 

26. Based on the findings set forth in this Interim Order and in accordance 

with section 364(e) of the Bankruptcy Code, which is applicable to the Interim Facility 

contemplated by this Interim Order, in the event that any or all of the provisions of this Interim 
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Order or any other Postpetition Financing Documents are hereafter modified, amended or 

vacated by a subsequent order of this or any other Court, no such modification, amendment or 

vacation shall affect the validity, enforceability or priority of any Lien or claim authorized or 

created hereby or thereby or any Postpetition Obligations incurred hereunder or thereunder.  

Notwithstanding any such modification, amendment or vacation, any Postpetition Obligations 

incurred and any claim granted to the Postpetition Secured Parties hereunder or under the other 

Postpetition Financing Documents arising prior to the effective date of such modification, 

amendment or vacation shall be governed in all respects by the original provisions of this Interim 

Order and the other Postpetition Financing Documents, and the Postpetition Secured Parties shall 

be entitled to all of the rights, remedies, privileges and benefits, including the Liens and priorities 

granted herein and therein, with respect to any such Postpetition Obligations and claim. 

27. The Debtor is authorized and directed to the extent necessary under 

section 363 of the Bankruptcy Code, and the automatic stay imposed by section 362 of the 

Bankruptcy Code is hereby lifted to the extent necessary, to do and perform all acts, to make, 

execute and deliver all instruments and documents (including, without limitation, the execution 

of additional security agreements, pledge agreements, control agreements, and financing 

statements and the delivery of (a) certificates evidencing the membership interests, if any, in any 

limited liability companies, which interests are pledged as Collateral, (b) evidence of registration 

of the rights of the Postpetition Secured Parties in the limited liability interests on the books and 

records of the relevant limited liability companies whose interests are pledged.), and (c) an 

amendment to the limited liability company agreement of Neuberger Berman LLC in form and 

substance satisfactory to the Administrative Agent, and to pay fees and expenses that may be 

required or necessary for the Debtor’s performance under the Postpetition Financing Documents, 
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including, without limitation, (i) the execution of the Postpetition Financing Documents and (ii) 

the payment of the fees, indemnification obligations and other expenses described or provided in 

the Postpetition Financing Documents as such become due, including, without limitation, agent 

fees, commitment fees, and underwriting fees and reasonable attorneys’, financial advisers’ and 

accountants’ fees and disbursements as provided for in the Postpetition Financing Documents.  

None of such reasonable attorneys’, financial advisers’ and accountants’ fees and disbursements 

shall be subject to the approval of this Court or the U.S. Trustee guidelines, and no recipient of 

any such payment shall be required to file with respect thereto any interim or final fee 

application with this Court.  Notwithstanding the foregoing, the Debtor shall, promptly after 

payment of invoices for any such fees and disbursements, provide copies of same to the U.S. 

Trustee and counsel for any Committee.  In addition, subject to entry of a Final Order so 

providing, the Debtor is hereby authorized and directed to indemnify the Postpetition Secured 

Parties against any liability arising in connection with the Postpetition Financing Documents to 

the extent provided in the Postpetition Financing Documents.  All such fees, expenses and 

indemnities of the Postpetition Secured Parties shall constitute Postpetition Obligations and shall 

be secured by the Postpetition Liens and afforded all of the priorities and protections afforded to 

the Postpetition Obligations under this Interim Order and the other Postpetition Financing 

Documents. 

28. The obligations of the Debtor in respect of the Postpetition Obligations, 

and the claims and Liens granted to or for the benefit of the Postpetition Secured Parties pursuant 

to this Interim Order and the other Postpetition Financing Documents, shall not be discharged by 

the entry of an order (a) confirming a chapter 11 plan in the Chapter 11 Case (and, pursuant to 

section 1141(d)(4) of the Bankruptcy Code, the Debtor hereby waives such discharge) or (b) 
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converting the Chapter 11 Case to a case under chapter 7 of the Bankruptcy Code.  Under no 

circumstances shall any chapter 11 plan in this Chapter 11 Case be confirmed or become 

effective unless such plan provides that the Postpetition Obligations shall be paid in full in cash 

and satisfied in the manner provided in the Postpetition Financing Documents on or before the 

effective date of such plan. 

29. Until all obligations and indebtedness owing to the Postpetition Secured 

Parties shall have been indefeasibly paid in full in cash and satisfied in the manner provided in 

the Postpetition Financing Documents, the Debtor shall not seek an order dismissing the Chapter 

11 Case.  If an order dismissing the Chapter 11 Case under section 1112 of the Bankruptcy Code 

or otherwise is at any time entered, such order shall provide (in accordance with sections 105 and 

349(b) of the Bankruptcy Code) that (i) the claims and Liens granted pursuant to this Interim 

Order to or for the benefit of the Postpetition Secured Parties shall continue in full force and 

effect and shall maintain their priorities as provided in this Interim Order until all obligations in 

respect thereof shall have been indefeasibly paid in full in cash and satisfied in the manner 

provided in the Postpetition Financing Documents (and that such claims and Liens shall, 

notwithstanding such dismissal, remain binding on all parties in interest), and (ii) this Court shall 

retain jurisdiction, notwithstanding such dismissal, for the purposes of enforcing such claims and 

Liens. 

30. The provisions of this Interim Order, including the grant of claims and 

Liens to or for the benefit of the Postpetition Secured Parties, and any actions taken pursuant 

hereto shall survive the entry of any order converting the Chapter 11 Case to a case under 

chapter 7 of the Bankruptcy Code. 
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31. The Administrative Agent and the Postpetition Lenders reserve their rights 

to place a credit bid pursuant section 363(k) of the Bankruptcy Code and/or applicable law in 

connection with a sale or disposition of assets in the Chapter 11 Case. 

32. The Debtor shall, on or before September __, 2008, serve by United States 

mail, first class postage prepaid, copies of the Motion, this Interim Order and a notice of the 

Final Hearing (the “Final Hearing Notice”) to be held on [October 2], 2008 at ____.m. to 

consider entry of the Final Order on the Interim Notice Parties.  Copies of the Motion, this 

Interim Order and the Final Hearing Notice also shall be served upon all persons requesting 

service of papers pursuant to Bankruptcy Rule 2002 by United States mail, first class postage 

prepaid one business day following the receipt of such request.  The Final Hearing Notice shall 

state that any party in interest objecting to the entry of the Final Order shall file written 

objections with the Court no later than 4:00 p.m. on September 25, 2008, which objections shall 

be served so that the same are received on or before such date and time by: (a) Weil, Gotshal & 

Manges LLP, 767 Fifth Avenue, New York, New York 10153, Attn: Richard P. Krasnow, Esq., 

Lori R. Fife, Esq., Shai Y. Waisman, Esq. and Jacqueline Marcus, Esq., counsel to the Debtor; 

(b) the Office of the United States Trustee, Attn: Andy Valez-Rivera, Esq.; and (c) Cleary 

Gottlieb Steen & Hamilton LLP, One Liberty Plaza, New York, NY 10006, Attn: Lisa 

Schweitzer, Esq. and Lindsee Granfield, Esq., counsel to the Postpetition Lenders and the 

Postpetition Agents. 

33. Subject to entry of a Final Order so providing, any Affiliate (as defined by 

the Bankruptcy Code) of the Debtor that hereafter becomes a debtor in a case under chapter 11 of 

the Bankruptcy Code in this Court automatically and immediately, upon the filing of a petition 

for relief for such Affiliate, shall be deemed a “Debtor” hereunder in all respects, the chapter 11 
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case of such Affiliate shall be deemed to be a “Chapter 11 Case” hereunder in all respects and all 

of the terms and provisions of this Interim Order, including, without limitation, those provisions 

granting claims in the Chapter 11 Case, automatically and immediately shall be applicable in all 

respects to such Affiliate and its chapter 7 or chapter 11 estate, as applicable. 

34. This Interim Order shall constitute findings of fact and conclusions of law. 

35. In the event that any provision of this Interim Order conflicts with any 

term of the other Postpetition Financing Documents, this Interim Order shall govern. 

Dated: September __, 2008 

 
 
_________________________________ 
United States Bankruptcy Judge 

 




